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MARKETI NG CORPORATI ON, AND
MAPLELEAF | NSURANCE SERVI CES,)
L. P., )
)
Def endant s. )
Qi ni on

Inits order and opi ni on of June 19, 1991, this Court deniedthe
not i on of debtor J. LI oyd Tonmer for sunmary judgnent onthe trustee's
conpl aint for declaratory relief and entered judgnment for the trustee.
Upon revi ewof the debtor's contracts governing his entitlenment to
conm ssions from the defendant conpanies, the Court found that
i nsurance comm ssions attributableto policy applications submtted by
t he debtor prepetitionthat becane earned by t he paynent of prem uns
post petition were property of the debtor's bankruptcy estate to be paid
over to the trustee.

The Court, accordingly, directed the MLICO

defendants to file an accounting of conm ssions attributable to



prepetition policies

t hat had been wi thheld in excess of the debtor's liability to the
conpany def endant s or that had been pai d to t he debt or postpetition so
that the trustee couldtake appropriate actionto recover such anounts.

See In re Tonmer, 128 B.R 746, 762-63 (Bankr. S.D. Il1. 1991).

After a hearing on July 17, 1991, the Court denied the debtor's
notion for reconsideration of its summary judgnent ruling and di rected
t he debtor to submt a proposed order concerning turnover of the
conm ssions attributable to prepetition policiesthat had been found to
be property of the bankruptcy estate. Inawitten objectiontothe
proposed order of turnover, the debtor asserted that turnover was
procedural |y i nappropri ate as a neans of enforcing the Court's order on
the trustee's declaratory judgnent conplaint, contending that a
separate turnover action was requiredinstead. The debtor further
asserted that significant factual i ssues remni ned concerning the
turnover of funds by the debtor which necessitated a hearing to
det er mi ne the nature and extent of vested comm ssions to be turned over
to the trustee pursuant to the Court's order.

On July 30, 1991, the M LICOdefendants filed their responses to
the Court's order of June 19, 1991, setting forth the anmount of
comm ssi ons t hat had been wi t hhel d postpetition on prepetition policies
of the debtor and hi s downl i ne hierarchy; the anount of the debtor's
liability tothe conpani es that exi sted onthe date of his bankruptcy
filing; and the ampbunt of commi ssions attributableto prepetition
policies that had been paidtothe debtor postpetition. The debtor

obj ected to the M LI COdef endants' responses, asserting that "tothe
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extent the Court's determ nation of comi ssions 'attributable to'

prepetition policies and renewals thereof is not based upon the

debtor's contracts . . . ., substantial i ssues of fact and | awrenni n

astothetrustee' s right toturnover of the commssions. . . by the
M LI CO defendants or the debtor." (Enphasis added.)

On Sept ember 25, 1991, the Court heard argunents on t he debtor's
obj ection to turnover and the debtor's objection to the MLICO
def endants' responses, alongwiththe trustee's own objectiontothe
M LI CO responses in which she took issue with the conpanies’
cal cul ati on of charges made to the debtor's comm ssions. At the
concl usi on of the hearing, the Court directed the parties to submt
briefs outlining their respective positions of what the proper
di stribution should be under the Court's order of June 19, 1991. The
Court advisedthe partiestoincludeintheir briefs adescription of
any remai ni ng fact i ssues whi ch woul d precl ude turnover of the anounts
found to be property of the estate pursuant to the Court's summary
j udgment order. The debtor subsequently filed his "Brief i nopposition
t o Proposed Turnover of Post-Petition Proceeds,"” whichis presently
bef ore t he Court for considerationinrulingonthe debtor's objection

to turnover and objection to MLICO defendants' responses.?

The trustee filed her own "Brief Submitted on What Proper
Di stribution Should be Pursuant to Court's Order of Septenmber 25,
1991." The trustee's brief alleges that a di screpancy exists between
the trustee and the MLICO defendants in calculating the debtor's
roll-up liability to the conpanies, which affects the amunt of
conm ssions that are payable to the trustee as property of the estate
under the June 19, 1991, order. The Court, pursuant to the M LICO
def endants' notion, has stayed further action on the trustee's brief
based on the representation that the parties will attenpt to resolve
t he perceived discrepancy in the conputation of damages. See order
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The Court first addresses the prelim nary i ssue of whether a
turnover order i s procedurally appropriate as a means of enforcingits
order of June 19, 1991, onthe trustee's conplaint for declaratory
relief. The debtor contends that because the trustee did not include
a count for turnover in her declaratory judgnent conpl ai nt, she nust
nowfil e a separate adversary proceedingto effect turnover of the
debtor's comm ssions found to be property of the estate.

Aturnover actionunder 11 U.S.C. 8§ 542 is a neans for determ ning
whet her particul ar property sought by the trusteeis property of the
estate. Section 542(a) specifically states that an entity hol di ng such
property "shall deliver"” it tothe trustee, thereby authorizingthe
trustee to obtain estate property that isinthe possessionof aparty
ot her than the debtor. A debtor hol ding property of the estate,
however, has the statutory duty to surrender it to the bankruptcy
trustee pursuant to 11 U S. C
§ 521.2 Where, asintheinstant case, there has been a determ nati on

t hat particul ar property constitutes property of the estate, a debtor

entered Decenmber 6, 1991.
2Section 521 provides in pertinent part:

The debtor shall --

(3) if atrustee is serving in the case,
cooperate with the trustee as necessary to
enable the trustee to performthe trustee's
duties under this title;

(4) if atrustee is serving in the case,
surrender to the trustee all property of the
estate .

11 U.S.C. § 521(3),(4).



has no prerogative to insist that the trustee pursue the fornmal
procedure of a 8 542 turnover actionto obtain estate property hel d by

the debtor. Cf. Inre Sowers, 97 B.R 480 (Bankr. N.D. I nd. 1989):

debtor's counsel who conceded that contents of 401(k) plan were
property of estate but neverthel ess refused to have property turned
over to trustee without formal turnover proceeding vexatiously
mul ti plied proceedings, justifying inmposition of sanctions.

The trustee's declaratory judgnent action here sought a
determ nati on t hat conm ssi ons whi ch t he debtor was entitled to receive
for i nsurance policies submtted prior to petition date were property
of the estate. Both the debtor and the trustee filed notions for
sunmary j udgnent intheir favor based on t he | anguage of the contracts.
At hearing onthe notions for summary judgnent, both parti es conceded
t hat there was noissue of fact astoliability under the contracts.
The parties represented that once the Court nmade a determ nation
concerning entitlenment tothe conm ssions, the anount of damages coul d
be cal cul at ed- - presunabl y fromt he records and paynment schedul es of the
conpany def endants. The Court, accordi ngly, conducted a bifurcated
hearing on the issue of the parties' liability under the contracts and
found t hat comm ssions attributableto policy applications submtted by
t he debtor prepetition were property of the estate.

Since the question of property of the estate has al ready been
determinedinthetrustee' s declaratory judgnment acti on and si nce § 521
requires the debtor toturn over property of the estate to the trustee,
it woul d serve no purpose for thetrusteeto file a separate turnover

proceedi ng to acconplish this result. For this reason, the Court
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rejects the debtor's contention that the proposed order of turnover is
i nappropriate on procedural grounds.

The debt or argues further that there are significant i ssues of
fact remai ni ng as to the nature and extent of damages under the Court's
June 19, 1991, order, sothat an evidentiary hearingis required before
turnover may be entered in enforcenent of this order. The debtor notes
t hat he has conti nued to performunder his contracts wi th the conpani es
inthe postpetition periodand asserts that busi ness expenses i ncurred
i n servicing policyhol ders who were first solicitedinthe prepetition
peri od shoul d be deducted fromprepetitionrenewal comm ssions to be
pai d over tothetrustee. Specifically, the debtor observes that he
continues to maintainafully-equipped and staffed of fi ce; he conti nues
toresolicit policyholdersinorder to nmaintain persistency | evels; and
he conti nues to supervi se and trai n a network of i ndependent agents.
The debtor asserts that these overhead, staffing, training,
recrui tment, and persi stency expenses arerelatedto servicingclients
and pol i ci es upon whi ch comm ssions will be paidtothe trustee under
the Court's order. He maintains, therefore, that a fact determ nation
must be nade concerni ng what portion of renewal conm ssions on
prepetition policies, whichwere foundto be property of the estate
under the Court's order, are actual ly postpetition earnings excl uded
fromproperty of the estate pursuant to § 541(a)(6).

At the summary j udgnent hearingontheliability issue, the debtor
vi gorously argued t hat renewal conm ssions paid on prepetition policies
inthe postpetition periodwere excluded fromproperty of the estate

under 8 541(a)(6) as "earnings fromservices performed by (the debtor)
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after the commencenent of the case."” Seelnre Toner, 128 B. R at 760-

61. The Court rejectedthis argunment, findingthat renewal comm ssions
t o whi ch t he debt or becanme entitled prior tofilingthat continueto be
pai d on prepetition policies subsequent to bankruptcy constitute
property of the estate. The Court specifically notedthat there was no
requi rement t hat the debtor performpostpetition services "to gainthe
gr eat est possi bl e payout and renewal of prepetition policies and so
enhance the value of the debtor's property interest in vested
comm ssions." 128 B.R at 761.

Havi ng recei ved an adverse rul i ng on t he excl usi on of conm ssi ons
on prepetition policies under §541(a)(6) intheliability portion of
thi s case, the debtor may not nowrelitigatethisissueinobjectingto
t he det erm nati on of damages. To the extent, however, that the debtor
has perforned services or i ncurred expenses that serve to naintain or
preserve property of the estate, i.e., by securing paynent of renewal
comm ssi ons t o which the debtor becane entitled prior tofiling under
the terms of the contracts, he would have a valid claim for
adm ni strative expenses under 11 U. S. C. § 503(b).3 The debtor may,
therefore, file a claimfor adm nistrative expenses and present
evi dence concerni ng t he val ue of hi s postpetition services and costs in
mai nt ai ni ng property of the estate. It is the debtor's burdento prove

entitlenment to adm ni strative expenses, however, and he may not shi ft

3Section 503(b) provides for allowance of adm nistrative
expenses including "the actual, necessary costs and expenses of
preserving the estate, including wages, salaries, or conm ssions for
services rendered after the commencenent of the case[.]" 11 U.S.C. 8§
503(b) (1) (A).



this burdentothe trustee as part of thetrustee's actionto obtain
possessi on of property of the estate.

The debt or additionally rai ses nunerous al |l eged i ssues of fact
concerni ng t he enf orcenent of an order requiring turnover of renewa
conmi ssi ons on prepetition policiesthat were found to be property of
the estate.* This |ine of questions asks the Court to speculate asto
t he consequences of events that m ght occur in the future. For
exanpl e, the debt or seeks a determ nati on of who woul d be t he real
party-defendant in case of adefault in comm ssion paynents by t he
conpani es; whet her the trustee has standingto conpel arbitration
regardi ng the parties' rights and duti es under the debtor's contracts;
whet her the trustee could contest an arbitrary decision by the
conpanies to transfer his downline agents or his prepetition
pol i cyhol ders to ot her RVP' S; and whet her t he trust ee woul d have any
recourseinthe event the debt or encouraged policyhol ders to cance
M LI CO policies or the conpani es chose to di vest the debtor of all
rights to payment of conm ssions arising from prepetition policies.

It is evident that these supposed fact i ssues are prem sed on
events that have not occurred. Resolution of these issues would
require the Court to render an advi sory opi nion on matters that are not

properly beforeit. The Court finds nothinginthe debtor's recitation

“The debtor erroneously characterizes such comm ssions as
Postpetition renewal comm ssions, presumably because they are paid in
the postpetition period as policyhol ders actually make their renewal
prem um paynments. As discussed in the Court's opinion and order of
June 19, 1991, the debtor's right to such renewal conm ssions arose
in the prepetition period when the policy applications were submtted
by the debtor.




of "remai ning fact i ssues” that woul d precl ude entry of a turnover
order to effectuate its sumrmary judgnent order concerning property of
the estate.

To sonme extent, the debtor’'s objectionstoturnover inthis case
stemfromhis di sagreenment withthe Court'srulingintheliability
portion of the caseregardingthetrustee' s entitlenent torenewal
commi ssi ons on prepetition policies. The debtor continues to argue
that the Court incorrectly interpreted his contracts with the
conpanies, asinhisobjectiontothe MLICOdefendants' responses
where he states that the Court's determ nation of conm ssions

attributableto prepetition policies was "not based on the debtor's

contracts."” He al soraises issues regarding vesting and the "request
to pay" under 8 7Cthat were t horoughly consi dered by this Court in
renderingits decision. Certainly, suchissuesrelatingtoliability
under the debtor's contracts present no obstacletothe Court's entry
of an order setting forth the amount of prepetition comm ssions to be
turned over tothe trustee pursuant toits order and opi ni on of June
19, 1991.

For the reasons stated, the Court overrul es the debtor's objection
to turnover and his objection to MLICO defendants' responses.

Al so before the Court at thistineisthe debtor's notionto stay
enf orcenent of the order of June 19, 1991, pendi ng di sposition of the
debt or' s appeal fromthat order. The Court previously granted the
noti on of the M LI COdefendants to pay over the anounts owingtothe

trust ee under the June 19 order into the registry of the Court i n order

to protect these defendants frompotential liability tothe debtor as
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aresult of their paynent to the trustee. In his notion to stay
enf orcenent, the debtor asserts that heis irreparably harned by t he
deprivation of these funds. He asserts that any risk resulting from
interi mpaynment of the funds tothe debtor is mi ni mzed by t he anount
of his postpetitionearnings andthat this risk could be elimnated
al t oget her by the posting of an appeal bond.

Paynment of the funds into the Court's registry is intended
t o preserve the status quo, as the funds are being heldinaninterest-
beari ng account and wi || be avail abl e for paynment to either the trustee
or t he debt or dependi ng upon t he out cone of the debtor's appeal. The
Court finds, therefore, that the debtor i s not bei ng harmed by t he
interi mpaynent intothe Court's registry and deni es the debtor's
nmotion for stay of enforcenent. Alternatively, the Court will grant
t he debtor's notion for stay of enforcenent inthe event the debtor
posts an appeal bond of doubl e t he ambunt of potential damages under
the Court's order of June 19, 1991. The Court cal cul ates a reasonabl e
anount for such appeal bond to be $1, 000, 000, taki nginto consideration
t he anounts paidto the debtor prior tothe Court's order, the M LI CO
def endants' representation of anounts that have accrued since t hat
time, and the l ength of time required before final dispositionof the
debtor's appeal

See written order.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE
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ENTERED:

JANUARY 10,

1992
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